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SUMMARY 
AB 1824 clarifies and strengthens compliance with 
the Indian Child Welfare Act (ICWA) and California 
ICWA in probate guardianship and conservatorship 
proceedings by placing clear, enforceable 
requirements directly in the Probate Code. The 
changes eliminate confusion, prevent avoidance, 
and ensure probate courts consistently apply ICWA 
protections that already exist under state and federal 
law.  
  

BACKGROUND  
ICWA applies to all Indian child custody proceedings, 
including probate guardianships and 
conservatorships that occur outside the juvenile 
court. California law has recognized this for years, 
and judicial guidance confirms there is no legal 
ambiguity as to ICWA’s applicability in probate 
matters.   
  

Despite this, ICWA has been inconsistently applied 
in probate court because its requirements are spread 
across multiple codes and rules rather than 
clearly stated where probate judges, attorneys, and 
petitioners routinely look. As a result, Indian children 
continue to be placed through probate proceedings 
without proper inquiry, notice to Tribes, or application 
of ICWA standards, contrary to existing law.   
  

PROBLEM  
Noncompliance in probate court is driven by 
structural deficiencies. When ICWA obligations are 
not specifically embedded in the Probate Code, 
courts and practitioners incorrectly assume ICWA 
does not apply. This leads to not identifying when an 
Indian child is involved in a proceeding, thereby 
depriving children, parents and Tribes of their 
existing rights under federal and state law. When 
ICWA is not applied, or incorrectly implemented, 
children are placed improperly into guardianships 
that later face invalidation. 
 
The California Judges Benchguide makes clear that 
ICWA applies in probate guardianships and that 

Tribes retain the same rights, including intervention,  

 
1 Benchguide, § XIII(H)–(J), pp. 81–82 

2 Annie E. Casey Foundation. (2014). Family First Prevention 
Services Act Fiscal Analysis. Retrieved Dec 19, 2025 from 

notice, transfer, placement preferences, and active 
efforts regardless of court type.1 Failure to comply 
undermines tribal sovereignty, due process, child 
stability, safety, and culture. 

 

SOLUTION  
This proposal places explicit ICWA compliance 
requirements directly in the Probate Code, including 
a clear, affirmative, and continuing duty of inquiry, 
mandatory notice to Tribes when there is reason to 
know a child may be Indian, required active efforts 
to prevent the breakup of the Indian family, 
enforceable standards for evidence, expert 
testimony, and placement, and clear recognition of 
Tribal jurisdiction and participation rights. These 
provisions do not create new laws. They ensure 
existing law is followed consistently in probate 
proceedings.   
  
Preventing ICWA violations reduces costs. Failure 
to comply leads to reversed guardianship orders, 
appeals and re-litigation, prolonged foster care or 
placement instability and increased administrative 
and court costs.  
 
Early inquiry, notice, and tribal involvement prevent 
unnecessary placements, support kinship care, and 
reduce long-term state expenditures. Prevention-
focused approaches aligned with ICWA have 
already demonstrated substantial cost savings and 
improved outcomes. 2  
 

SUPPORT  
California Indian Legal Services (Co-Sponsor) 
California Tribal Families Coalition (Co-Sponsor)  
Morongo Band of Mission Indians (Co-Sponsor)  
Habematolel Pomo of Upper Lake (Co-Sponsor)  

  

STAFF CONTACT  
Jacob Rivera, Jacob.Rivera@asm.ca.gov 

www.aecf.org/resources/family-first-prevention-services-
act-fiscal-analysis.  
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