
Parents & Legal Guardians :  By default, parents hold
educational rights for youth under 18 years old unless the
court limits and transfers those rights to someone else. Rule
5.649 & 5.650(e)(2). Keep in mind that ‘Parent’ is defined
broadly under California’s Education Code (EDC § 56028) and
various federal laws. Educational rights automatically
transfer to appointed legal guardians unless the court
determines a limitation is necessary. Rule 5.650(e)(2). A
parent’s or guardian’s rights are also reinstated when the
court returns custody unless the court specifically finds
continued limitations are necessary. Rule 5.650(e)(1). 
Non-Minors :  youth who are over 18 years old hold their own
educational rights unless: 

(1) the youth has chosen not to make educational
decisions or is found incompetent, AND
(2) the court finds an ERH would be in the best interest of
the youth. Rule 5.650(b). 

Foster Parents/Caregivers :  a caregiver may, without a court
order ,  hold educational rights for a dependent youth with a
court-ordered permanent plan of placement in a planned
permanent living arrangement unless the court specifically
provides otherwise. WIC § 361(a)(1)(E); Rule 5.650. 
Educational Rights Holders :  Whenever the court limits
educational rights, the court must appoint an ERH unless a
caregiver holds educational rights or an ERH cannot be
identified. Rule 5.650. An ERH retains educational rights
until they provide notice to the court of their resignation or
one of the following occur: 

Dismissal of petition 
Conclusion of disposition hearing if ERH was appointed
prior to adjudication under WIC § 319(g). 
Youth reaches 18 years of age, unless an exception applies
under Rule 5.650(b). 
A new ERH is appointed 
A successor guardian or conservator is appointed 
Youth is placed into a planned permanent living
arrangement. WIC § 361(a)(1). 

Surrogate Parents :  federal law requires a surrogate parent to
be appointed by an LEA for students with disabilities who
are without parental representation in special education
procedures. The court must refer a youth for appointment of
a surrogate parent if educational rights are limited, an ERH
cannot be identified, and the youth may be eligible for
special education. Rule 5.650(a)(2).  
Courts :  The court may, with the input of any interested
person, hold educational rights if educational rights are
limited, an ERH cannot be identified, and the appointment of
a surrogate parent is not warranted. WIC §§ 319(j)(3), 361(a)(4)
(C). 
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An Educational Rights Holder (ERH)  is “the adult
identified or appointed by the court to make
educational or developmental services decisions for
a youth, nonminor, or nonminor dependent.”
California Rules of Court Rule 5.502. In this
document, ‘Educational Rights’ also refers to
developmental service decision-making rights. 

W H O  C A N  B E  A N  E D U C A T I O N A L

R I G H T S  H O L D E R ?

The court must first consider appointing a
responsible adult relative, nonrelative extended
family member, or another adult that the youth
knows before appointing an ERH who is not known
to the youth. Rule 5.650. An individual with a
conflict of interest, including conflicts prohibited by
Section 1126 of the Government Code, may not be
appointed as an ERH. WIC §§ 361(a)(2), 726(c); Rule
5.650(c)(2).

R E L E V A N T  J V  F O R M S  

JV 225 - Your Youth’s Health and Education 
JV 535 INFO  - Information on ERHs
JV 535  - Order Designating ERH. Must be used
whenever educational rights are limited,
modified, restored, or where there are updates to
any contact or other information. Rule 5.649. 
JV 535(A) - Attachment to Order Designating
Educational Rights
JV 536  - LEA Response to JV-535--Appointment of
Surrogate Parent. 
JV 537  - ERH Statement. May be used by ERH to
explain any educational or developmental services
needs to the court, or to provide notice of
resignation as ERH.  
JV 539  - Request for Hearing Regarding Youth’s
Access to Services. May be used by the youth’s
attorney, social worker, or probation officer to
request a hearing to appoint an ERH. 
JV 180  - Request to Change Court Order. May be
used by any party to request appointment of a
new ERH. 

Educational Rights Holders can play a key
role in ensuring that youth involved with
the dependency system have access to an

education and, if necessary, special
education and developmental services. 

TIP :  Even if the court does not hold educational rights, the court
is still  required to direct an appropriate person to take the
necessary steps to request needed assessments, evaluations, or
services-including special education, mental health,
developmental, and other related services. Rule 5.649(d). 

TIP:  The appointment of a county social worker or a
public-school employee as an ERH is in clear violation
of WIC §§ 361(a)(2). Whether a tribal representative or
tribal social worker has an impermissible conflict of
interest should be considered on a case-by-case basis. 
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An ERH holder has a right to:
Access school records 
Receive notice of and participate in school discipline
meetings or proceedings
Exercise special education rights and provide special
education advocacy 
Attend and participate in educational or service
planning meetings, such as Regional Center IFSP
meetings or school IEP or 504 meetings. 
Consult with the youth’s education or developmental
service providers 
Consent to a youth’s educational or developmental
service plans, including any non-emergency related
services, mental health treatment services, and
occupational or physical therapy services. Rule 5.650(f).  

TIP :  a foster parent, relative caregiver, nonrelated extended
family member, or resource family retain rights and
obligations regarding accessing and maintaining health and
education information pursuant to EDC §§ 49069.3, 49076 and
WIC § 16010 regardless of an ERH being appointed. WIC §
361(a)(3).  

An ERH also has many legal obligations, including the
following: 

Investigating a youth’s educational and developmental
service needs and determining whether the needs are
met to ensure:

Stability of the youth’s school placement 
Placement in a “least restrictive” educational
program
Access to academic resources, services, and
extracurricular and enrichment activities 
Access to needed educational and developmental
services  
Resolution to school disciplinary matters 
Access to a free and appropriate public education
(‘FAPE’)

Meeting with the youth at least once and as often as
necessary to make decisions in the best interest of the
youth
Being culturally sensitive to the youth 
Complying with federal and state confidentiality laws 
Participating and making decisions regarding all matters
affecting the youth’s educational or developmental
services needs 
Maintaining knowledge and skills that ensure adequate
representation of the youth’s interests 
Attending status review hearings and participating in
any part of the hearing concerning the youth’s
educational or developmental service needs UNLESS,
prior to the hearing, the ERH does one of the following:

The ERH provides information and recommendations
regarding the youth’s education and developmental
service needs to the assigned social worker or
probation officer, or
The ERH submits a written recommendation to the
court regarding the youth’s education and
developmental service needs. Rule 5.650(f). 

W H A T  R I G H T S  A N D  R E S P O N S I B I L I T I E S  D O E S

A N  E R H  H A V E ?  

If a WIC 300 petition is filed, the court has the
authority to limit educational rights and appoint
an ERH at the initial hearing or anytime
thereafter up until the time the petition is
dismissed. WIC §§ 319, 361. Although, a different
legal standard applies if the youth has not yet
been adjudicated as a dependent of the court. Id .

At every hearing, the court should identify who
holds educational rights. See  Rule 5.649 & 5.651.
Further, the court must determine whether a
parent or guardian’s educational rights should be
limited at every hearing related to, or that might
affect, the child's or youth's education or receipt
of developmental services, including the
disposition hearing and ALL subsequent review
or permanency hearings. Id .   

Additionally, the youth’s attorney, social worker,
or probation officer can use a JV 539 form to
request a hearing to appoint an ERH. A JV 180
form can also be used to request a hearing to
appoint an ERH or otherwise address educational
rights.  

 

W H E N  C A N  A N  E R H  B E  A P P O I N T E D  I N

T H E  D E P E N D E N C Y  P R O C E E D I N G ?  

W H A T  I S  T H E  L E G A L  S T A N D A R D  F O R

A P P O I N T I N G  A N  E R H ?  

Prior to Adjudication (WIC § 319) :  When a WIC
300 petition is filed, a parent or legal guardian’s
educational rights may temporarily  be limited if
ALL of the following conditions are found: 

(1) The parent or guardian is unavailable,
unable, or unwilling to exercise educational or
developmental services rights for the youth, 
(2) the county placing agency has made
diligent efforts to locate and secure the
participation of the parent or guardian in
educational or developmental services
decision-making, AND
(3) the youth’s educational and developmental
services needs cannot be met without the
temporary appointment of a responsible adult.  

After Adjudication (WIC § 361(a)(1)) :  When a
minor is adjudicated a dependent of the court
under WIC 300, the court may limit the rights of
the parent, guardian, or Indian custodian to make
educational or developmental services decisions
for the minor as ‘necessary to protect’ the youth. 

TIP :  In practice, courts have interpreted these
provisions to allow an ERH to be appointed without
completely transferring educational rights. This
way a parent can still provide education advocacy,
or develop their advocacy skills, while an ERH can
provide additional support or advocacy as
necessary. See also WIC 361(a)(3)(referring to
‘person or persons’ holding educational rights).  


