
Haaland v. Brackeen: 
What’s Next Now the Decision 
Has Been Released?

In a 7-2 opinion on June 15, 2023, the United States Supreme Court unreservedly held that all
challenges made to the Indian Child Welfare Act (ICWA) in a case known as Haaland v.
Brackeen were rejected, some on the merits and others for lack of standing.  Affirming what
tribal nations in California have always known and advocated for – that Indian children and
families deserve remedial protections as a means of reverse assimilation. 

Decision Summary:
Haaland v. Brackeen arose from three child custody
proceedings governed by ICWA where non-Indian families
attempted, or succeeded, in gaining custody of Indian
children. The foster families seeking custody and several
states filed suit in response to placement decisions made in
compliance with ICWA. They alleged that ICWA exceeds
Congress’ power under Article I of the Constitution, violates
the anti-commandeering doctrine under the Tenth
Amendment, violates the equal protection clause under the
Fourteenth Amendment, and violates the non-delegation
doctrine. The Supreme Court rejected all claims.

However, there are legal nuances throughout the opinion that
California now has the opportunity to address in its own state
law version of ICWA through legislation authored by
Assemblymember Ramos and co-sponsored by the Morongo
Band of Mission Indians (one of the 4 intervening tribal
nations in the case) and the California Tribal Families
Coalition. 
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Why AB 81 is Still Needed Post-Decision:

" I n  a d o p t i n g  t h e  [ I C W A ] ,
C o n g r e s s  e x e r c i s e d  t h a t

l a w f u l  a u t h o r i t y  t o  s e c u r e
t h e  r i g h t  o f  I n d i a n  p a r e n t s
t o  r a i s e  t h e i r  f a m i l i e s  a s
t h e y  p l e a s e ;  t h e  r i g h t  o f
I n d i a n  c h i l d r e n  t o  g r o w  i n

t h e i r  c u l t u r e ;  a n d  t h e  r i g h t
o f  I n d i a n  c o m m u n i t i e s  t o

r e s i s t  f a d i n g  i n t o  t h e
t w i l i g h t  o f  h i s t o r y .  A l l  o f

t h a t  i s  i n  k e e p i n g  w i t h  t h e
C o n s t i t u t i o n ’ s  o r i g i n a l

d e s i g n . "



-  J u s t i c e  G o r s u c h ,
C o n c u r r e n c e  i n  H a a l a n d  v .

B r a c k e e n  ( 2 0 2 3 )

Amplify California’s commitment to the protection of tribal sovereign rights to determine
what is best for their children and families by strengthening legislative intent language.

Data tells us it is good for the emotional and physical wellbeing of Indian children when they
remain connected to their community and their culture. Here are the post-Brackeen decision
strategies we can accomplish with AB 81 to improve outcomes for Indian children:



"No one can underestimate the trauma of genocide, the
forced separation of children from their parents, the
creation of boarding schools and other crimes aimed at
eliminating or assimilating Native Americans in California
and the nation. We have survived the attacks on our
existence and our culture, and we will continue to resist
attempts to deny our rightful place on this land as
sovereign people.”

- Assemblymember James Ramos (D-San Bernadino) 

“...I applaud the U.S. Supreme Court for upholding the
[ICWA], and rejecting a challenge to the law. ICWA will
continue to safeguard Native American children so that
they can remain with their families, connected to their
culture and as part of their respective tribes.”

- California Attorney General Rob Bonta 
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What California Officials Are Saying About the Decision:

"All of us are committed to the goals of the ICWA, and we will continue to engage and formally
consult with Tribes to identify solutions that preserve the stability of Native American families
and protect the best interests of children and families of sovereign Tribal nations.”

 - Director Kim Johnson, California Department of Social Services  

CALTRIBALFAMILIES.ORG

For more information about the case or to request a briefing/training on the issue, please contact California
Tribal Families Coalition's co-Executive Directors Blair Kreuzer or Michelle Castagne at

blair.kreuzer@caltribalfamilies.org or michelle.castagne@caltribalfamilies.org. 



Ensure California law continues to prioritize strong family finding and diligent searches to
meet the placement preferences as outlined in ICWA and Cal-ICWA.
Strengthen requirements that tribes are engaged to collaboratively provide culturally
driven services to keep children with their families.
Create a collective name for all California state law provisions (there are over 62!) that
include protections from the federal Indian Child Welfare Act and the stronger state
policies, so practitioners have a clear state reference called the California Indian Child
Welfare Act – colloquially called "Cal-ICWA."

Now that tribes are no longer on the defense, we must boldly move forward to address the
remaining risks exposed in the Haaland v. Brackeen opinion, to erase disparities in the
California child welfare system, and to truly advance the health, safety, and welfare of tribal
children and families.


