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Indian Child Welfare Act: 
Placement Preferences, Court Findings & Why 

They Matter 
An MCLE Workshop

WELCOME AND INTRODUCTIONS

CTFC Training Team
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CALIFORNIA TRIBAL FAMILIES 
COALITION

The mission of the California Tribal Families 
Coalition is to promote and protect the health, 

safety and welfare of tribal children and families, 
which are inherent tribal governmental functions 
and are at the core of tribal sovereignty and tribal 

governance.

CTFC is a successor organization to the California 
ICWA Compliance Task Force. The California ICWA 

Compliance Task Force Report may be found at: 
www.caltribalfamilies.org

What do YOU hope to get out of today?

What’s your burning question?

Drop it in the chat box….

• CONTEXT SETTING: HISTORY 
OF PLACEMENT 

• OVERVIEW OF ICWA 
PLACEMENT PREFERENCES & 
PROCESSES

• FAMILY FINDING BEST 
PRACTICES

• PRACTICAL APPLICATION OF 
KNOWLEDGE

Strengthening ICWA 
compliance is at the 

heart of today
*Active Efforts*

INTENT & OVERVIEW
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KNOWLEDGE CHECK: PLACEMENT

Historic biases have contributed to tribal children getting lost in the 
foster care system. How and why are tribal children and families 
disconnected from their tribes 

A. Federal policies (i.e. assimilation, relocation, Indian child adoptive 
practices, and boarding schools) 

B. Historic bias in child welfare practices and assessment 

C. Self-isolation (i.e. due to substance use, unhealthy coping 
mechanisms) 

D. Guilt and shame due to not having opportunities to learn about 
tribal culture. 

E. All the above 
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KNOWLEDGE CHECK: PLACEMENT

When must the ICWA placement preferences be applied? 

A. Only when the tribe has intervened in the case. 

B. Only when the child is enrolled in a federally recognized 
tribe

C. In any and all ICWA cases all the time consistent with 
the tribe’s designation of order of placement 
preferences

D. Only when a suitable home can be found in partnership 
with the tribe
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KNOWLEDGE CHECK: PLACEMENT

When must the ICWA placement preferences be applied? 

A. Only when the tribe has intervened in the case. 

B. Only when the child is enrolled in a federally recognized 
tribe

C. In any and all ICWA cases all the time consistent with 
the tribe’s designation of order of placement 
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D. Only when a suitable home can be found in partnership 
with the tribe

KNOWLEDGE CHECK: PLACEMENT

Under which circumstances would there be good cause to deviate from the 
ICWA Placement Preferences in the placement of an Indian Child in Foster 
or Adoptive placement? 

A. If the case is at an advanced stage and compliance with the ICWA 
Placement Preferences will require a disruption of the current 
placement. 

B. When the child has been placed in a non-ICWA compliant placement 
and evidence presented establishes the child has a normal attachment 
and bonding to the placement. 

C. When no preferred placement is available after a diligent search.  

D. All the above. 
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HISTORICAL CONTEXT

Remember, ICWA was passed as a REMEDIAL statute intended to remedy past harms imposed on tribal 
nations by previous assimilationist laws, policies and practices. Undermining the spirit and intent of 

ICWA is a contemporary extension of harm.  

HISTORICAL CONTEXT

ICWA 
PLACEMENT 
STANDARDS

The Indian Child Welfare Act 
(ICWA) created placement 

preferences for Indian 
children that apply to all state 

court cases.

The child should be put 
in a setting that:
• Is least restrictive
•Is most like family
•Is within reasonable 

proximity to the child’s 
family

•Meets any special needs 
the child may have

PLACEMENT PREFERENCES:
keeping children close

Foster Care Placements:
1. Member of extended family
2. Foster home approved by the 

tribe
3. Indian foster home
4. Institution approved by the 

tribe or operated by an Indian 
organization

Adoptive Placements:
1. Member of extended family
2. Other members of child’s tribe
3. Other Indian families
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FAMILY FINDING – BEST
PRACTICES

County Child Welfare agency is required to perform and thoroughly document 
their diligent search to comply with ICWA’s placement preferences. This 
should include, at a minimum:

1. Contact with tribe’s social service program/designee
2. Contact the child's extended family
3. Contact with other tribes and Native organizations with available 

placement resources
4. Search of state and county lists of foster homes

Note: ICWA placement preferences apply regardless of whether the child’s 
tribe intervenes in the case or whether the child’s tribe can identify a 

preferred placement home. ***ACL 18-42

PLACEMENT PREFERENCES
Essential tribal roles in placement

• Active Efforts - The agency must consult with the tribe, and use available tribal 
services, when making a placement of an Indian child. *Family Finding*

• The tribe may establish a different order of placement preference by resolution. 
Another reason increased communication/ collaboration necessary.

• If a child is not placed according to the placement preferences, the agency must prove 
“good cause”, including proof by clear and convincing evidence of a diligent search 
for a suitable Indian home.

Question: In your experience, what warrants ”good cause” to deviate from ICWA 
placement preferences?

“GOOD CAUSE NOT TO FOLLOW PLACEMENT 
PREFERENCES”

California Law set out a list of factors that may, either singly or together, constitute good cause not to 
follow the placement preferences in appropriate cases. Three of these factors are:

(1) The request of the biological parents or the child when the child is of sufficient age;

(2) The extraordinary physical or emotional needs of the child as established by testimony of 
qualified expert witnesses; or

(3) The unavailability of suitable homes that meet the preference criteria after a diligent search 
and "whether a placement is unavailable shall conform to the prevailing social and cultural 

standards of the Indian community." (*WIC 361.31(j)(5) )

Remember: A placement shall not depart from the preferences based solely on ordinary bonding or 
attachment that flowed from time spent in a nonpreferred placement that was made in violation 

of the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). WIC 361.31(l)
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ICWA

The Indian Child Welfare Act 
authorizes tribes to approve 
homes for placement of their 

children removed from the 
custody of their parents or 

Indian custodian 
(25 USC § 1915, CA Health & 

Safety §1505).

ICWA CULTURAL & SOCIAL 
STANDARDS IN PLACEMENT

WIC § 16519.5 (c)(ii) requires:
“in the case of an Indian child for whom the 

child’s tribe is not exercising its right to 
approve a home, the county shall apply the 
prevailing social and cultural standards of the 
Indian community to resource family approval 
for that child”.

PLACEMENT TEAMING:
Needs to occur at disposition and again at permanency

-Emergency Placements
-Tribally Approved Home (TAH)
-Tribally Specified Home (TSH)
-Resource Family Approval (RFA)
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Tribally Approved Homes (TAH)
vs. 

Tribally Specified Homes (TSH)

TRIBALLY APPROVED HOMES

A Tribally Approved Home (TAH) is a home that has been licensed or 
approved by an Indian tribe for foster care or adoptive placements of an 
Indian child using standards established by the tribe pursuant to ICWA. It is 
not required to be licensed by the state or county and is equivalent to a 
state or county-licensed home for the purposes of services and foster care 
funding provided the TAH meets the minimum federal standards* prior to 
placement of an Indian child. 

To confirm that a tribe has approved a home, the county should request 
written confirmation from the tribe. Depending on tribal practice, this may 
include a tribal council resolution or letter from the tribe identifying the 
prospective foster or adoptive parents and confirming that the tribe has 
approved the home.

*Reference ACL 19-71

TRIBALLY SPECIFIED HOMES

A Tribally Specified Home (TSH) means a 
home that a tribe designates as its preferred 
placement option for an Indian child who is in 
the custody of the county. 

These homes are completing the Resource 
Family Approval county process for approval.
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RFA DIRECTIVES INTEGRATE SOCIAL AND 
CULTURAL STANDARDS REQUIREMENT

• RFA Written Directives 7.0 have integrated the requirement that 
where a home is being approved under RFA for an Indian child, 
the County must apply the prevailing social and cultural 
standards of the Indian community to the Resource Family 
Approval for that child. This includes:

• Applying these standards when conducting the Home 
Environment Assessment (which includes inviting the tribal 
representative to participate in assessment activities)

• Applying these standards when conducting the Permanency 
Assessment

• Sharing the RFA Written Report with the Indian child's tribe 
with a signed acknowledgment of receipt

***RFA Written Directives 7.0 released January 13, 2021

ICWA CULTURAL & SOCIAL 
STANDARDS IN PLACEMENT

This standard displaces state regulations and requirements about what 
constitutes an adequate placement, for example, with regard to the 
physical condition of the structure where the child will be placed or 
how many people live in the home.

Under ICWA case law, a state agency cannot refuse to approve 
placement of an Indian child within the tribal community because of 
preconceived notions about whether conditions within the tribal 
community are adequate.

If the tribal social services agency approves a specific placement, that 
should end the inquiry about the physical adequacy of the home.

ICWA CULTURAL & SOCIAL 
STANDARDS IN PLACEMENT

A determination of the applicable prevailing social and 
cultural standards may be confirmed by the Indian child's 

tribe or by the testimony or other documented support of a 
qualified expert witness* who is knowledgeable regarding 
the social and cultural standards of the Indian child's tribe.

Reminder: It is up to the Tribe to determine who is 
considered a qualified expert witness and approve any 

appointment before they are made
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PLACEMENT COLLABORATION –
BEST PRACTICES

Tribe decides:  approve home as a TAH? Or go through RFA process?

1. The RFA process: County does submission of fingerprints, are there exemption hits? If the 
person needs an exemption, the county should be applying the Tribe’s cultural and social 
standards to the exemption. This requires input and consultation with the Tribe including 
info sharing on ”hits”. *Reminder: Background checks must also apply the prevailing social 
and cultural standards for the Indian child’s tribe – this is important when assessing 
rehabilitation by the tribe’s standards, for example.*

2. For TAH, the Tribe issues a letter to the County designee approving the home and then 
County moves forward with their process for background checks. A TAH should be treated 
as equivalent to an RFA home with respect to funding, status, support, etc.

3. For RFA, the County invites the Tribe for participation in each step (caregiver interviews, 
home visit approvals, identifying resource needs/concerns, and final decision to approve 
the RFA). 

EMERGENCY 
PLACEMENT

ACTIVE 
EFFORTS

BEST 
PRACTICES

1. Contact the Tribe to identify potential ICWA compliant 
emergency placement options

2. Determine who will contact who in the search for 
emergency placement (dependent upon availability, 
relationship)

3. County proceeds with their process of running 
background checks & associated approval processes.

4. County and Tribe collaborative go out and assess home; 
including identifying resource needs (diapers, beds, etc.) and 
who will facilitate offering of those resources

INDIAN FOSTER HOME 
RECRUITMENT

• States have a responsibility to recruit Indian homes and 
should be actively involved with tribes in these 
recruitment efforts. Recruitment should have an 
ongoing and active presence in tribal communities.

• Mainstream efforts are rarely successful without tribal 
collaboration.

• The Multi-Ethnic Placement Act (MEPA) places federal 
requirements on states to recruit a diverse pool of 
foster and adoptive homes that reflect the diversity of 
children in care. And if Native children make up 30%-
40% of all children in care in your county, well then what 
does that tell us?
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INDIAN FOSTER HOME 
RECRUITMENT – BEST PRACTICES

• Regular agenda item on any collaborative task forces, work 
groups, etc.

• Leveraging local colleges and universities

• Co-tabling at community events

• Fingerprinting/info events

• Partnering with local Indian Housing Authorities, TANF 
Programs, etc.

• And do our training programs and foster parent support 
programs have any content specific to fostering tribal youth? 
Working with tribes? Info about tribal programs & services?

NON-FEDERALLY RECOGNIZED TRIBES 
AND THE “SPIRIT OF ICWA”

California Senate Bill 678 passed in 2006 and codified in the Family, Probate, and Welfare and 
Institutions codes. It included section 306.6 of the WIC, which is commonly referred to as 
implementing “the Spirit of ICWA.” In summary:

• The court may permit the tribe from which the child is descended to participate in 
the proceeding upon request of the tribe

• If the court permits a tribe to participate in a proceeding, the tribe may do all of the 
things that state law allows a CASA volunteers to do: (1) Be present at the hearing; 
(2) Address the court; (3) Request & receive notice of hearings; (4) Request to 
examine court documents relating to proceeding; (5) Present information to the 
court that has relevance to proceeding; 6) Submit written reports & 
recommendations to the court; (7) Perform duties & responsibilities as 
requested/approved by the court.

• If more than one tribe requests to participate in a proceeding under subdivision (a), 
the court may limit participation to the tribe with which the child has the most 
significant contact

California WIC § 306.6

We are 
nearing 

the end of 
our time 

together...

Questions, 
Comments, etc.?
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THAT WAS A LOT OF INFO...

Some additional resources that you may find useful:

Tribal Customary Adoptions and the Resource Family Approval Process: 
Challenges and Opportunities - A CTFC Report

ACL 19-71: Tribally Approved Homes 

RFA Written Directives 7.0

ACL 18-42: Family Finding and Engagement (FFE)

ICWA Best Practices Guide for California Courts and Judicial Officers

CDSS ICWA Desk Reference

Now that you 
ICWA too, let’s 

raffle off a t-shirt!

Upcoming FREE MCLE Trainings
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Thank you!

And don’t forget to follow 
us on the Gram 

@caltribalfamilies

contact@caltribalfamilies.org

https://www.facebook.com/caltribalfamilies/

https://twitter.com/CalTribalFam

https://www.youtube.com/channel/UCFlKWHerxd7VU9cb_8doWBA

(916) 583-8289
3053 Freeport Blvd., Suite 154
Sacramento, CA 95818
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