
Indian Child Welfare Act: 
Minimum Federal Standards

An MCLE workshop



WELCOME AND INTRODUCTIONS



CALIFORNIA TRIBAL FAMILIES
COALITION

The mission of the California Tribal Families 
Coalition is to promote and protect the health, 

safety and welfare of tribal children and families, 
which are inherent tribal governmental functions 
and are at the core of tribal sovereignty and tribal 

governance.

CTFC is a successor organization to the California 
ICWA Compliance Task Force. The California ICWA 

Compliance Task Force Report may be found at: 
www.caltribalfamilies.org

http://www.caltribalfamilies.org/


CTFC Training Team



What do YOU hope to get out of today?

What’s your burning question?

Drop it in the chat box….



Strengthening 
county/tribal 
collaborative 

relationships is at the 
heart of today

INTENT & OVERVIEW • WHAT IS ICWA?

• WHY DO WE NEED 
ICWA? THEN & NOW

• ICWA MIN FED 
STANDARDS 
OVERVIEW

• HELPFUL RESOURCES 
TO LEARN MORE



PURPOSE OF ICWA

Passed by Congress in 1978, ICWA gives 
Tribes rights in child welfare cases 
involving Indian children.

ICWA protects the best interests of 
Indian children and Indian Tribes by 
recognizing that no resource is more 
vital to the continued existence and 
integrity of Indian tribes than their 
children.



DEFINITIONS 
OF 

INDIAN CHILD
& 

INDIAN 
PARENT

• An Indian Child is: an unmarried minor that is 
either a member or is eligible for membership      
in an Indian tribe      and a biological child of a 
member. (ICWA also applies for non-minor 
dependents unless the youth opts out).

• An Indian Parent is: any biological parent or 
parents of an Indian child or any Indian person 
who has lawfully adopted an Indian child, 
including adoptions under tribal law or 
custom. The biological parent does not have to 
be Indian to have the protections of the Act.

Membership can only be determined by the Tribe



WHAT IS ICWA?

• Federal law that sets minimum standards for Indian child 
custody proceedings. Including:

• Inquiry

• Notice

• Active Efforts

• Tribal intervention

• Transfer to tribal courts

• Placement Preferences

• Heightened evidentiary preferences

California has adopted the federal ICWA provisions in state law in 
the Welfare and Institution Code through SB 678 in 2006 and AB 
3176 in 2018.



HOW DID WE GET TO ICWA?

• Federal trust responsibility between tribes and the Federal 
Government – tribes have a political relationship with the Federal 
Government.

• Influence of various federal policies including policies that allowed 
Indian lands to be taken from tribes and Indian children to be removed 
for assimilation.

• Disproportionality of Indian children in the child welfare system, A/I 
and N/Alaskan children are in foster care at double the rate of 
nonminority children – In California, tribal children are 4.7 times more 
likely than white children to be in care.



WHY DID WE NEED ICWA?

• In hearings prior to the passage of ICWA, Congress found that
assimilation policies and the trauma on families resulted in:
• An alarmingly high percentage of Native American Families were broken up 

due to unwarranted removal and many were placed in non-native foster 
and adoptive homes.

• Nationally: 25-35% of Native American children were removed from their 
families and communities.

• In California: over 90% of those removed were placed in non-Native homes. 
And Native American children were more likely to end up in adoptive 
placement.



WHY DID WE NEED ICWA?

• State courts have often failed to 
recognize:
• Essential tribal relations of Native 

people.

• Cultural and social standards prevailing in 
Native families and communities.

ICWA was passed as a REMEDIAL statute intended 
to counter past harms



WHY DO WE CONTINUE TO NEED ICWA ?

• Nationally, Native American children are 2x as likely to be in foster care.

• In California, four counties with less than 10% of the population reported as 
Native American had high rates of Native children in foster care:

38%
Humboldt County

36%
Inyo County

29%
Del Norte County

15%
Lake County



WE CONTINUE TO NEED ICWA

Native communities continue to struggle with challenges associated 
with historical trauma, displacement, and effects of assimilation 
policies, including:

• Native American woman are 2.5x more likely to be raped with most 
perpetrators being non-Native.

• ¼ of Native American children live in poverty.

• Native American individuals aged 15-24 are twice as likely as the national 
average to die by suicide.



Wow, you get to practice in 
partnership with Tribes, their 

children, and their families?? What 
an honor and a privilege!

ICWA is the Gold Standard of 
child welfare practice



ICWA APPLIES TO:

• Child custody proceedings involving Indian children
• Voluntary and involuntary proceedings that may result in 

Indian child’s adoptive placement
• Any action removing an Indian child from the parent or 

Indian custodian for temporary placement in a foster 
home, institution, guardianship, or conservatorship

• Where parent/Indian custodian cannot have the child 
returned upon demand and parental rights have not 
been terminated



PROVISIONS

Inquiry
Notice
Active Efforts
Intervention
Tribal Jurisdiction and Transfer
Expert Witness/Evidentiary Burdens
Placement Preferences



INQUIRY & NOTICE

PURPOSE: to determine Indian status of the child 
as early in the intervention as possible to ensure 

tribes are notified timely so they can actively 
participate or assume jurisdiction AND to 
prevent the breakup of Indian families.



PREVENTING THE BREAK-UP OF THE 
INDIAN FAMILY

The requirement to engage in “active efforts” to prevent the break-up on the 
Indian Family begins from the moment the possibility arises that an agency case 
or investigation may result in the need for the Indian child to be removed and 
placed outside the custody of either parent or Indian custodian.

Investigating social workers must engage in active efforts to prevent removal of a 
child while investigating whether the child is a member of the Tribe, is eligible for 
membership in the Tribe, or whether a biological parent of the child is or is not a 
member of a Tribe.



INQUIRY

The court, county welfare department, and the probation department 
have an affirmative and continuing duty to inquire whether a child 
for whom a petition under Section 300, 601, or 602 may be or has 
been filed, is or may be an Indian child. 

The duty to inquire begins with the initial contact, including, but not 
limited to, asking the party reporting child abuse or neglect whether 
he or she has any information that the child may be an Indian child.



INITIAL INQUIRY – Begins @ Hotline!

•Starts:  By asking the Reporting Party whether he/she has any info that 
the child may be an Indian child (WIC 224.2(a))

•Continues:  Child Welfare Agencies have a duty to ask the following 
individuals whether the child is or may be Indian and where the parents 
are domiciled (WIC 224.2(a)/(b)):

–The child
–The parents or guardian(s)
–The Indian Custodian
–Extended Family Members
–Others who have an interest in the child



FURTHER INQUIRY & INFORMAL NOTICE

If the court, social worker, or probation officer has reason to believe that an Indian child is 
involved in a proceeding, the court, social worker, or probation officer shall make further 
inquiry regarding the possible Indian status of the child, and shall make that inquiry as soon 
as practicable. Further inquiry includes, but is not limited to, all of the following:

• (1) Interviewing the parents, Indian custodian, and extended family members…

• (2) Contacting the Bureau of Indian Affairs and the State Department of Social Services 
for assistance…

• (3) Contacting the tribe or tribes and any other person that may reasonably be 
expected to have information regarding the child’s membership, citizenship status, or 
eligibility. Contact with a tribe shall, at a minimum, include telephone, facsimile, or 
electronic mail contact to each tribe’s designated agent for receipt of notices under 
the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). Contact with 
a tribe shall include sharing information identified by the tribe as necessary for the 
tribe to make a membership or eligibility determination, as well as information on the 
current status of the child and the case. 



INFORMAL NOTICE IN PRACTICE

• Call comes in from county child welfare (usually to the ICWA Social 
Worker or whomever the tribe has designated) Is this an Indian child and 
who are their people? – Enrollment/Eligibility check

Functions of the informal notice call from the County?

• Active efforts to prevent the breakup of the Indian Family - teaming with 
tribe to co-investigate & potentially mitigate concerns

• Team with TANF, Tribal Health, education, county services to prevent 
removal, extended family - pull the supports in & identify what may 
already be in place

• Prepare for possible removal and placement – “family finding”

• Sort out any jurisdiction questions – are there any existing tribal court 
orders?



REASON TO KNOW  
The circumstances that may provide reason to know the child is an Indian child includes:

1) person having an interest in the child, including the child, an officer of the court, a tribe, an 
Indian organization, a public or private agency, or a member of the child’s extended family 
informs the court that the child is an Indian child;

2) The residence or domicile of the child, the child’s parents, or Indian custodian is on a 
reservation or in an Alaska Native village;

3) Any participant in the proceeding, officer of the court, Indian tribe, Indian organization, or 
agency informs the court that it has discovered information indicating that the child is an 
Indian child;

4) The child who is the subject of the proceeding gives the court reason to know he or she is 
an Indian child;

5) The court is informed that the child is or has been a ward of a tribal court; or

6) The court is informed that either parent or the child possess an identification card 
indicating membership or citizenship in an Indian tribe.



TREAT CHILD AS AN INDIAN CHILD

(1) When there is reason to know that the child is an 
Indian child, the court shall treat the child as an Indian 
child unless and until the court determines on the 
record and after review of the report of due diligence 
as described in subdivision (g), and a review of the 
copies of notice, return receipts, and tribal responses 
required pursuant to Section 224.3, that the child does 
not meet the definition of an Indian child as used in 
Section 224.1 and the federal Indian Child Welfare Act 
of 1978 (25 U.S.C. Sec. 1901 et seq.).



FORMAL NOTICE

Agency or the petitioner must notify the parents, legal guardians, Indian 
custodians, tribe(s) and the BIA of all pending petitions and any hearings

Notice must continue to be provided until it is determined that the ICWA 
does not apply

Initial notice should be sent in the form of the ICWA 030 to the tribal chair 
or agent designated for service

Who is the Tribes Designated Agent for Formal Notice? It is available on 
the BIA website

https://www.bia.gov/bia/ois/dhs/icwa/agents-listing/


• ICWA requires the agency to make active efforts from the referral level to provide 
remedial services and rehabilitative programs designed to prevent the break-up 
of the Indian family.

• Finding by clear and convincing evidence that active efforts were provided by the 
agency but were unsuccessful, must be made before a child is placed out of the 
custody of the parent or Indian custodian.  Finding beyond a reasonable doubt 
before parental rights are terminated.

• CA law requires the agency to make active efforts to follow the ICWA placement 
preferences and to place the child in a home that will commit to allowing 
visitation with extended family and participation in cultural events of the Tribe.

ACTIVE EFFORTS



ACTIVE EFFORTS

• Efforts beyond the passive services “reasonable” services provided 
in other cases.

• Efforts that are culturally appropriate, specifically taking into 
account the prevailing social and cultural conditions of the child’s 
Tribe.

• Efforts that make use of the child’s extended family, the tribe, and 
Indian social service agencies, and Indian caregivers.

• Active efforts are applied on a case-by-case basis



TRANSFER OF JURISDICTION:

Transfer of Jurisdiction should be granted 
unless:

1. “Good cause” to the contrary
2. Objection by either parent
3. Tribal court declines
4. Child over 12 objects



INTERVENTION

• Indian custodians and Tribes have the right to intervene at any 
point in the proceeding and may appear by counsel or other 
representative.

• Intervention makes the Tribe a full party to the case and therefore 
has a right to examine all reports and documents filed with the 
court.

• Tribes may choose to monitor a case and not intervene for a 
variety of reasons.  Regardless of intervention, ICWA still applies.



EVIDENTIARY BURDENS

• No foster placement of an Indian child absent clear and 
convincing evidence (including testimony from a qualified expert 
witness) that continued custody will likely result in serious 
emotional or physical damage.

• No termination of parental rights absent evidence (including 
testimony from a qualified expert witness) beyond a reasonable 
doubt that continued custody is likely to result in serious 
emotional or physical damage.



ICWA Qualified Expert Witness (QEW)

• QEW testimony ensures county/state compliance with the spirit and intent 
of the law – keeping Indian children connected to their family, tribal 
community and culture

• QEW’s hold county/state accountable on higher evidentiary requirements
• QEW’s teach the courts by providing subject matter expertise on the tribe’s 

child-rearing practices, cultural and social standard of the child’s Indian 
community

• QEW testimony is designed to counter the removal of Indian children that 
may be based in cultural bias.

ACIN No. I-40-10 Requirement for the use of QEW by ICWA

https://www.cdss.ca.gov/lettersnotices/entres/getinfo/acin/2010/I-40_10.pdf


QUALIFIED EXPERT WITNESS 

Persons with the following characteristics are most likely to meet the 
requirements for a qualified expert witness for purposes of Indian child custody 
proceedings:

1) A person designated by the Indian child’s tribe as being qualified to testify to 
the prevailing social and cultural standards of the Indian child’s tribe.

2) A member or citizen of the Indian child’s tribe who is recognized by the 
tribal community as knowledgeable in tribal customs as they pertain to 
family organization and child-rearing practices.

3) An expert witness having substantial experience in the delivery of child and 
family services to Indians, and extensive knowledge of prevailing social and 
cultural standards and child-rearing practices within the Indian child’s tribe.



ICWA 
PLACEM ENT 
STANDARDS

The Indian Child Welfare 
Act (ICWA) created 

placement preferences for 
Indian children that applies 

to all state court cases.



PLACEMENT PREFERENCES: 
keeping children close

Foster Care Placements
• Member of extended family
• Foster home approved by the tribe
• Indian foster home
• Institution approved by the tribe or 

operated by an Indian organization

Adoptive Placements
• Member of extended family
• Other members of child’s tribe
• Other Indian families

The child should be put in a setting that:
• Is least restrictive
• Is most like family
• Is within reasonable proximity to the child’s 

family
• Meets any special needs the child may have



PLACEMENT PREFERENCES
Essential tribal roles in placement

• Active Efforts - The agency must consult with the tribe, and use available tribal 
services, when making a placement of an Indian child. *Family Finding*

• The tribe may establish a different order of placement preference by resolution. 
Another reason increased communication/ collaboration necessary.

• If a child is not placed according to the placement preferences, the agency must 
prove “good cause”, including proof by clear and convincing evidence of a diligent 
search for a suitable Indian home.

Question: What warrants ”good cause” to deviate from ICWA placement preferences 
you ask?



GOOD CAUSE

California Law set out a list of factors that may, either singly or together, constitute good cause not to 
follow the placement preferences in appropriate cases. Three of these factors are:

1) The request of the biological parents or the child when the child is of sufficient age;

2) The extraordinary physical or emotional needs of the child as established by testimony of 
qualified expert witnesses; or

3) The unavailability of suitable homes that meet the preference criteria after a diligent search and 
"whether a placement is unavailable shall conform to the prevailing social and cultural standards 
of the Indian community." (****WIC citation 361.31(j)(5))

Remember: A placement shall not depart from the preferences based solely on ordinary bonding or 
attachment that flowed from time spent in a nonpreferred placement that was made in violation of 
the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). WIC 361.31(l)



COMPLIANCE & INVALIDATION

• Invalidation of court proceedings can occur 
upon a showing that certain portions of the 
Indian Child Welfare Act were violated.

• Compliance with provisions of the ICWA are 
not regulated by the Federal Government.



SPIRIT OF THE LAW

• Unrecognized Tribes
CA law allows the court discretion in allowing 
unrecognized tribes to be present and advise the court 
on placement and services for their tribal children. Same 
court functions as a CASA. 

• Children not eligible for enrollment

• Delinquency proceedings



MUTUAL GOALS FOR 
COUNTIES AND TRIBES

• Tribal communities, counties, and the State all desire to reduce the 
number of Native American children in the child welfare system. 

• Culturally sensitive social work at the front end of a case can 
improve access to services that are responsive to the needs of Native 
American youth & families, and result in an overall reduction in case 
management costs and human impact over time.

• Successful outcomes are predicated on the importance of building 
collaborative relationships with tribes and tribal communities.



We are 
nearing 

the end of 
our time 

together...

Questions, 
Comments, etc.?



THAT WAS A LOT OF INFO...

BIA Active Efforts Reference Sheet including 11 examples of what active 
efforts may include

ICWA Best Practices Guide for California Courts and Judicial Officers

CDSS ICWA Desk Reference

“History of Native California” 12-minute video

https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/ois/pdf/idc2-041405.pdf
https://www.courts.ca.gov/documents/ICWABestPracticesGuide-October2020.pdf
https://www.cdss.ca.gov/Portals/9/Additional-Resources/ICWA/ICWA%20Desk%20Reference_whb_9-30-20.pdf
https://www.youtube.com/watch?v=T-azcPugmKQ


Thank you!

And don’t forget to follow 
us on the Gram 

@caltribalfamilies



contact@caltribalfamilies.org

https://www.facebook.com/caltribalfamilies/

https://twitter.com/CalTribalFam

https://www.youtube.com/channel/UCFlKWHerxd7VU9cb_8doWBA

(916) 583-8289
3053 Freeport Blvd., Suite 154
Sacramento, CA 95818

mailto:contact@caltribalfamilies.org
https://www.facebook.com/caltribalfamilies/
https://twitter.com/CalTribalFam
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