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Respondents.

Brackeen Update

In the Brackeen v. Haaland, the legal battle over the constitutionality of ICWA, the process
of getting to the Supreme Court is moving forward. Both sides have asked the Supreme
Court to weigh in on the case. In addition, states, coalitions and tribes concerned about the
case have added their voices, asking the Supreme Court to protect ICWA by hearing the
case. Because the prior decision was split, upholding most of ICWA but still raising
questions as to some provisions, Tribes, the United States, many states and others are
seeking the Supreme Court’s review and affirmation that ICWA is still the law. Most
recently, California Attorney General Bonta led a group of 24 states and the District of
Columbia in filing a Friend of The Court brief (an Amicus) supporting the request that the
Supreme Court hear the case. This coalition of states is home to over 85% of tribal people
and the vast majority of tribes. Please join CTFC in thanking Attorney General Bonta and
his team for their continued leadership in support of ICWA and tribal sovereignty.

We will continue to provide updates on developments in the Brackeen case - your voice
and the voice of California tribes will be critical if the Court accepts review of this case.
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CTFC Meets With California
Tribal Chairman's Association

CTFC Legal Director, Kimberly Cluff, had
the pleasure of meeting with the
California Tribal Chairman's Association
last month. Kimberly noted it

was wonderful it was to see how much

CTCA has grown and flourished since its 90 Days to Permanency Training
creation. Kimberly had the opportunity to

address the tribal leaders, which CTFC partnered with the University of
included some of CTFC's own Board San Diego School of Law Children’s
member tribes, and discuss our Advocacy Institute to provide a 90 Days to
organizations' shared missions as they Permanency training last month. The
relate to pressing ICWA issues and their training was funded by the Judicial

impact on tribal families and tribal Council of California and provided judicial
sovereignty. officers, attorneys, child welfare

professionals, probation officers, tribal
representatives and advocates,
community advocates and CASAs
valuable information and insight on
promising and effective child

welfare practices and strategies to
accelerate permanency and

improve case outcomes, with a special
focus on the first 90 days of a child
welfare case.
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Earlier this month CTFC Legal Virtual Conference: A
Director, Kimberly Cluff, Call to Action to Change
participated on a panel which Child Welfare!

UCLA Tribal Legal focused on the various legal ’

Development Clinic challenges and issues ' ]
- presented against the CTFC's Legal Director,

application of ICWA in state Kimberly Cluff, presented to a

CTFC would like to thank
UCLA School of Law, the
Tribal Legal Development
Clinic, Clinic

Director, Professor Lauren van
Schilfgaarde and the San
Manuel Band of Mission

global audience on alternatives
to Termination of Parental
Rights. Child welfare
advocates from indigenous
communities from around the
world, including: Canada, New

court proceedings. Kimberly
and other panelists had the
opportunity to discuss the
rationale behind the current
legal challenges ICWA faces
and the impact of their



Indians for the opportunity to
speak to law students about
the Brackeen

litigation, how this
constitutional challenge to the
Indian Child Welfare Act is an
overall attack on tribal
sovereignty and how in law
students, as future lawyers,
can, in practical ways, work to
prevent attacks on tribal
sovereignty.

outcomes on state and
federal child welfare practices.

Zealand and Australian joined
virtually for this important

topic. Kimberly spoke about
Tribal Customary Adoption as
a permanent placement
alternative for children in foster
care that is Child Centered and
maintains important kinship
ties.

California ICWA Policy Corner

RFA and AB 686

CTFC has provided a sample letter and

recommended revisions packet for CTFC

member tribes to send to CDSS in follow up to

i the flawed RFA/AB 686 tribal consultation

i process. CTFC recommends member tribes

i submit the provided materials to CDSS to
1A ensure the RFA regulations include tribal voice

when homes are being approved through the

RFA process for Indian children. The last day

to submit comments to CDSS is October 22nd.

Below is a synopsis of two notable cases since the last Case Corner. There were nine

other unpublished cases filed in September. All were about inquiry and notice issues and
turned on factual differences. Since we began tracking cases on 09/01/21, the following
counties have issued ICWA related cases: Fresno (1), Kern (1), Los Angeles (7), Madera
(1), San Bernardino (1), Santa Clara (1), San Diego (2), Sonoma (1), Yuba (1). We will

continue tracking this data.

LEXIS 5971

Yuba Cty. Health & Human Servs. Dep't v. M.B. (In re F.B.), 2021 Cal. App. Unpub.




Opinion filed 2021.09.21| Yuba County

Summary: A mother and father are appealing a juvenile court’s disposition order based on
the agency’s and trial court’s failure to conduct proper further inquiry. The mother indicated
that she had Cherokee and Nansemond Indian ancestry in a sibling’s case. No further
inquiry was conducted.

Why it matters: The court confirmed the mother’s information about possible Cherokee or
Nansemond ancestry in the sibling’s case was enough to create a “reason to believe” the
child in this case is an Indian child and, therefore, further inquiry was required throughout
the remainder of the case. Courts can vary on what rises to the level of a “reason to
believe” and this case is encouraging in that the court considered the mother’s Indian
ancestry information from a sibling’s case to be relevant.

In re A.P., No. A161645, 2021 Cal. App. Unpub. LEXIS 6152 (Sep. 28, 2021)
Opinion filed 2021.09.28| Sonoma County

Summary: A mother is appealing termination of her parental rights of child, A.P., based on
a failure of the agency to do proper inquiry of father’s Indian ancestry. The presumed father,
S.P., notified the agency of his Pomo ancestry. The agency confirmed that S.P. and A.P.
were eligible for enrollment in the Manchester Point Arena Band of Pomo Indians with the
tribe’s ICWA representative. The agency did minimal further inquiry, failing to interview the
father’s family members who he thought were enrolled and failing to determine whether
father intended to enroll the child. The court made a finding that ICWA “does not apply to
this case.” Because S.P. was not actually enrolled in the tribe, when the tribe was formally
noticed, their system returned a message saying “no information available.” The court holds
that the agency’s findings of adequate inquiry were supported by substantial evidence, so
the trial court’s termination is affirmed.

Why it matters: The agency spoke directly to the tribe’s ICWA representative and received
confirmation that the father and the child were both eligible for membership. The agency
and the court had enough information available directly from the tribe to have a strong
“reason to believe” which should have triggered strong further inquiry. The inquiry was
lacking in this case because the agency did not talk to other Pomo family members or even
follow up with the father to determine his intent to enroll the child. This case departs from
the expected outcome because there was such strong evidence that this child could be an
Indian child and was eligible for tribal membership.

UPCOMING DATES & DEADLINES

Law Clerk Application- deadline to submit your application to become a law clerk with CTFC is
November 5, 2021. For more details, click HERE.
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