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CALIFORNIA INDIANS
PRE-CONTACT
§Estimated population of 300,000
§Over 100 tribal groups and 500 bands

POST-CONTACT
Conservative estimates suggest 80-90% decline
in California Indian population with influx of
European settlers

§More than 8 language families spoken

§ Theft of land through unratified treaties

§Significant diversity between groups

§ Forced removals
§ Boarding schools
§ Assimilation policies
§ Relocations

CALIFORNIA HISTORY
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1848-1849

1850

Indian population

40,000 settlers/prospectors
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CALIFORNIA HISTORY

1851-1852

1880s onward

18 Treaties negotiated

California pressured Senate

with 8.5M acres reserved

to not ratify treaties in 1852

23 BIA Indian schools. In California,
Sherman Indian School, St. Boniface
Indian School, and Ft. Bidwell Indian
Boarding School.

CALIFORNIA
INDIAN TRIBES
§ 109 federally recognized tribes
in California;
§ 78 tribes currently petitioning for
recognition;
§ 18 recognized tribes in San
Diego County alone, more than
any other county in the United
States.

INDIAN TRIBES TODAY- ACROSS THE NATION
§ 574 federally recognized tribes (Includes more than 230 Alaska groups), meaning
the United States considers itself as having a government to government relationship
with each one;
§ States with the largest Native American populations include NM, AZ, and OK
although CA has the most with 723,000 people self-identifying as Native American
according to the 2010 Census.
§Native American ancestry is not the same as formal enrollment in a tribe, which
confers certain political rights and benefits such as voting in tribal elections, eligibility
to participate in certain tribal programs, revenue or profit sharing, etc.

TRIBAL
SOVEREIGNTY
Each individual Tribe has the
inherent power to regulate
internal matters and domestic
relations and to enforce that law
in their own forums. Santa Clara
Pueblo v. Martinez 436 U.S. 49
(1978).
This includes the powers to:
§ Make and enforce laws;
§ Regulate domestic relations;
§ Determine tribal membership.

TRIBAL COURTS
Many but not all tribes exercise jurisdiction over people and land through tribal
courts.
Tribal courts can be stand alone courts, consortium courts, or something more akin to
peacemaker courts. Some tribes have multiple forums to resolve disputes.
In San Diego County, for example, the Intertribal Court of Southern California is
made up of eleven member tribes and based on the Rincon Reservation.
 The judge applies the law of the tribe involved in a particular case;
 Tribes can join as full members for an annual fee or on a case-by-case basis;
 Appeals can be made to a panel of pro-tem judges.

CONGRESSIONAL FINDINGS
§ No resource more vital to continued existence and integrity of Indian tribes than
their children.
§ Removals require a response because of the special relationship between the United
States and the Indian tribes and their members.
§ The U.S. has a responsibility to protect Indian children who are members of or
eligible for membership in an Indian tribe.
§ An “alarmingly high” percentage of such children are placed in non-Indian foster
and adoptive homes and institutions, where they frequently suffer serious adjustment
problems during adolescence.

§To promote the best interests of Indian children
§To promote the stability and security of Indian tribes
and families

ROLE OF
THE ICWA

How?
§Establishes minimum Federal standards for removal and
placement, which reflect the unique values of Indian culture
§Assist tribes in operation of child and family service
programs
§ICWA is the “gold standard” for social work.

Inquiry/Notice
Active Efforts
Placement
Concurrent Planning
Qualified Expert Witness

5 MAJOR
PROVISIONS OF
ICWA

INQUIRY AND NOTICE
§ If there is reason to believe the child is Indian, the court, the county welfare department and
probation departments have an affirmative and continuing duty to make further inquiry to
determine Indian status as soon as practicable.
§ Make status of inquiry clear in petition, notices, and reports.
§ This is an ongoing process.
“If you are American Indian or Alaskan Native or if you believe you may be affiliated
with an Indian tribe, there are additional services available to you.”
§ Notice must be sent to all Tribes of which the child may be a member or may be eligible for
membership. For example, if there is evidence child is Cheyenne, notice both Northern
Cheyenne (Montana) & Cheyenne Arapaho (Oklahoma) Tribes.

ACTIVE EFFORTS
WHERE WIC CALLS FOR REASONABLE EFFORTS,
UNDER ICWA IT MUST BE ACTIVE EFFORTS. WHAT
ARE ACTIVE EFFORTS?
EFFORTS BEYOND THE PASSIVE SERVICES
NORMALLY PROVIDED BY STATES
THEY SHOULD TAKE INTO ACCOUNT THE TRIBE’S
PREVAILING SOCIAL & CULTURAL CONDITIONS
MUST BE CULTURALLY APPROPRIATE AND NOT
TAINTED BY CULTURAL BIAS

Examples of Active Efforts (Not an Exhaustive List): WIC §224.1(f)
(1) Conducting a comprehensive assessment;
(2) Identifying appropriate services and helping the parents overcome
barriers, including actively assisting the parents in obtaining those services;
(3) Inviting tribal representatives;
(4) Diligent search for extended family members;
(5) Culturally appropriate family preservation strategies and services;
(6) Keeping siblings together whenever possible;
(7) Supporting regular visits;
(8) Identifying community resources and actively assisting the Indian child’s
parents or, when appropriate, the child’s family, in utilizing and accessing
those resources;
(9) Monitoring progress and participation in services;
(10) Considering alternative ways to address the needs of the Indian child’s
parents and, where appropriate, the family, if the optimum services do not
exist or are not available;
(11) Providing post reunification services and monitoring.

PLACEMENT
§If the child must be removed, children must be
placed in the least restrictive setting that is most
like a family setting.
§If the child’s Tribe chooses a different order of
preference, it must be followed.
§A court may determine that good cause exists to
deviate from placement preferences. Additionally,
the child’s Tribe defines who is extended family
under their law or customs.
§Foster Placement preferences:
§1) A member of the Indian child’s extended family.
§2) A foster home licensed, approved or specified
by the Indian child’s Tribe.
§3) An Indian foster home licensed or approved by
an authorized non-Indian licensing authority.
§4) An institution for children approved by an
Indian Tribe.

§Plan B
§Early and meaningful consultation is the key to successful
partnerships with Tribes.
§Engagement and teaming with Tribes should begin as soon as
there is reason to know a child is an Indian child and is required
when concurrent planning begins.

CONCURRENT
PLANNING

§Under California law, permanency options include guardianship,
adoption and under Cal ICWA, Tribal Customary Adoption (TCA).
§TCA is an adoption that takes place under the laws, customs or
traditions of the child’s Tribe. No requirement for parental rights
to be terminated.
§Social workers must consult with the Tribe to 1) inform them that
TCA is a permanency option 2) to determine whether TCA is an
appropriate permanent plan. Only the Tribe can choose TCA as
the permanent plan and it can do so at any time after disposition.
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§If a foster care placement is being sought for an Indian child
or parental rights are being terminated, it is the responsibility
of the party seeking foster care or “TPR” to obtain qualified
expert witness testimony.
§Work with the child’s Tribe to identify a qualified expert
witness.

QUALIFIED
EXPERT WITNESS

§The qualified expert witness diminishes the risk of bias in
decision making by the Agency and testifies to the detriment of
the child in remaining with the parents or Indian guardian
based on the prevailing social and cultural standards of the
Tribe.
§If the Tribe does not have a qualified expert witness begin the
recruitment early. The Judicial Council of California,
Administrative Office of the Courts’ Center for Children,
Families and Courts Indian Program has posted a list of
individuals who are identified as qualified experts for ICWA
purposes at www.courts.ca.gov
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“SPRIT OF ICWA”
Maintaining connections to culture and community increases protective factors. Spirit
of ICWA means treating the case as an ICWA case in the following situations:
§ When the child’s Tribe is not a federally recognized Indian Tribe
§ When the child is a descendent of a federally recognized Tribe but is nor eligible
for enrollment
§ When the family is a Native American family but not a member of a Tribe
California law gives a court discretion to allow non-federally recognized Tribes to
participate in proceedings and make recommendations.

TOOLS TO GET THE JOB DONE
§ ICWA App – Play Store – ICWA Guide - Download
§ ICWA Desk Reference Guide – Send me an e-mail and I’ll send you the PDF,
Donald.rodriguez@dss.ca.gov
§ ICWA Field Liaisons – Northern - Jessica.Canez@dss.ca.gov; Central Laila.DeRouen@dss.ca.gov; Southern - Donald.Rodriguez@dss.ca.gov
§ ICWA Trainings (California Indian Legal Services, Tribal STAR, National
Indian Justice Collaborative, Judicial Council of California, Regional Training
Academy)
§ CEB Juvenile Dependency Practice Guide Chapter on ICWA
§ Social workers can report concerns regarding a county child welfare agency
practices, policies, or procedures that endanger the health, safety, or wellbeing of children at:
TOLL FREE 1-844-796-6283
AB1978Hotline@dss.ca.gov
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