Overview Criminal
Background Checks
Laila DeRouen, ICWA Advocate
Indian Child and Family Preservation Program
Dorothy Alther, Executive Director
California Indian Legal Services
Valerie Earley, Branch Chief
California Department of Social Services

Authority to Approve Homes
• The Indian Child Welfare Act (ICWA) has always provided authority
for Federally Recognized Tribes to approve homes for placement of
their children removed from the custody of their parents or Indian
custodian (25 U.S.C. § 1915);
• However, Tribes did not have access to a state or the federal
criminal history repositories.

Tribal Placements

• 2016—passage of the Native American Children’s Safety Act, now
requires tribes making placements to conduct background checks
on foster care families and adopt necessary policies and standards
for exemptions;
• Access of criminal backgrounds is through the FBI’s Next
Generation Identification (NGI) system; State Child Abuse and
Neglect Registries, National Sex Offender Public Website and Tribal
Registries (are none) and TAP for emergency placements.

Foster Care Placements Through Tribal Courts
• The Native American Children’s Safety Act anticipates that Tribes
should access State Criminal History Records Repositories—
• Need to contact the state and “enter into one or more agreements to
address the Tribe’s user rights and how the State will bill and audit the
Tribe’s access.”
• Will mostly likely need an Originating Agency Identifier (ORI) number
depending on the State’s requirements.

Accessing California Criminal History Records
Repository
• A person’s criminal history is private and confidential. Who gets to
access the California criminal history records of a person is defined by
statute;
• Tribes, historically, only had authority to conduct background check for
tribal gaming purposes and employment purposes, but not Indian child
welfare.
• Fortunately, no one told Season Goodpasture (aka Brown), Director of
Social Services for the Pala Band of Mission Indians;

Accessing California Criminal History Records
Repository
• Applied for background check approval as a “government agency” and
was approved by DOJ;
• Created problems since “tribal agencies” are not “government agencies”
under authorizing statute to obtain criminal background checks for
Indian child welfare.
• In California under Penal Code § 11105.08, amended by Senate Bill 1460
in 2013-2014, tribes can access criminal history for the placement of
Indian children.

Accessing California Criminal History Records
Repository
• Advocacy by tribal representatives and in partnership with the CDSS and CDOJ, led
to statutory amendments to allow tribes to access state criminal histories and the
Child Abuse Central Index (CACI).
• SB 1460 amends four state statutes:
•
•
•
•

Family Law Code
Health and Safety Code
Welfare and Institution Code
Penal Code

• Tribes can now certify to the county with jurisdiction a list of “Tribally Approved
Homes (TAH)” for placement of their member children and those children eligible
for membership when removed from their parents or Indian custodian.

Tribally Conducted Criminal Backgrounds In
All Cases
• Placement by a tribal court:
• Use federal background check resources and guidelines for exemptions
pursuant to the Native American Children’s Safety Act State; or
• State criminal history from Department Of Justice (DOJ)as authorized under
Penal Code §11105.08 and then federal guidelines for granting exemptions;

• Placement by a state court:
• Tribes can receive approval from DOJ to conduct criminal background
checks for the approval of Tribal homes.
• Tribes can continue to receive clearance information from the county when
they have not made arrangements for getting clearances directly from DOJ

Advantages for Tribes Approving Their Homes
• Tribal placements: can access criminal histories from the CA DOJ
• State courts placements:

• No longer limited to a specific child and specific placement;
• Certify TAHs in advance of removal to create a pool of TAHs available for placement in
emergency and non-emergency cases involved member child;
• The immediate placement in a TAH means a child stays in the tribal community, avoiding
and/or reducing :
• Multiple moves;
• Trauma; and,
• Bonding with non-Indian family.

KEY Advantages for Tribes Approving Homes
• Advantage is granting of exemptions for exemptible convictions;
• TAH, qualify for foster care payments.
• Matter of sovereignty.

Disadvantages in Tribes Approving Their
Homes
• May have to deny an application or exemption request from your or a
Tribal Council’s family member;
• Demands from 3rd parties to see an applicant’s criminal history;
• Still unable to run name-based checks for emergency placements; and
• Even though the tribal placement has been approved as a TAH, the
county and/or the Judge can still question the placement and override
the tribe if there is “good cause” when the county has jurisdiction.

Consideration for Getting Started
• Determining if this is something the tribal community wants and
will support?
• Tribal staff will have personal and confidential information on members
seeking to have their home tribally approved—problem with smaller tribes.

• Capacity –is there sufficient staff and resources to implement and
manage a TAH program?
• Who will approve the home placement? Will a supervisor and/or
Tribal Council need to sign off on the approval?

Lots More on Getting Started
• Valerie –speak to the CDSS resources to assist in complying with
state requirements;
• Laila—speak what her organization had to develop internally to
prepare for conducting background checks, policies, and how it all
works in real life;
• Season– her experience

