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				Historically	and	traditionally,	adoption	has	been	practiced	in	most	tribal	
communities	through	custom	and	ceremony.	In	general,	tribes	did	not	
practice	termination	of	parental	rights.	Unfortunately,	adoption	became	
a	negative	thing	due	to	forced	assimilation	policies;	it	was	used	as	a	tool	
to	destroy	Indian	families	and	culture.	Due	to	this	historical	trauma,	
many	tribes	actively	abhor	adoption	as	understood	by	the	larger	
culture’s	definition.	Today,	tribes	are	healing	those	old	wounds	and	
reclaiming	their	positive	tradition	for	“making	relatives.”		

		
Terry	Cross	from	NICWA	website		-	www.nicwa.org	



				Tribal	Customary	Adoption	is	an	agency	
adoption	by	and	through	the	tribal	customs,	
traditions,	or	law	of	an	Indian	child’s	tribe	
which	transfers	the	custody	of	a	child	to	the	
care	and	protection	of	adoptive	parents	
WITHOUT	the	termination	of	parental	rights.	
(W&I Code §366.24) 



TCA Conventional 
Adoption 

Dependents of California ü   ü   

Concurrent permanency plan to FR ü   ü   

Uses ICWA standard for placement preferences ü   ü   

Uses the State court ü   ü   

Optional plan ü   ü   

Noticing required ü   ü   

Applicant does not have to be Native American (However, ICWA placement preferences 
apply.) 

ü   ü   

Home study ü   ü   

Adam Walsh background checks ü   ü   

Adoptive placement ü   ü   



TCA Conventional 
Adoption 

 

AAP Benefits ü   ü   

Supervision of placement ü   ü   

Finalized in State court ü   ü   

Once finalized, adoption recognized in U.S. ü   ü   

Legal rights are vested with adoptive parents once adoption is finalized ü   ü   

Set aside ü   ü   

Grievance review hearing for agency’s decision ü   ü   

Promotes safety, permanence, and well being for the child ü   ü   



TCA Conventional Adoption 
 

Requires TPR to finalize NO YES 

Parents’ legal rights in tact YES, but modified in 
the TCAO 

NO 

Mandated consultation with child’s tribe YES NO, but should consult 
with tribe on any ICWA 
case 

Main provisions found in WIC 366.24 Family Code 

Requires testimony of qualified expert witness for 366.26 hearing NO, no TPR YES 

Requires consent of child age 12 years and older NO, but wishes of 
child remain 
important 

YES 



  The	Administration	for	Children	and	Families	stated,		
	

	“It	has	been	brought	to	our	attention	that	...	in	some	Tribes	
adoption	is	legal	without	…if	a	child	can	be	adopted	in	
accordance	with	State	or	Tribal	law	without	a	TPR…the	
requirement	of	section	473(c)(1)	of	the	Act	will	be	satisfied,	so	
long	as	the	State	or	Tribe	has	documented	the	valid	reason	
why	the	child	cannot	or	should	not	be	returned	to	
the	...parents.”		
	 	 	 	 	 	 	CYF-CB-PA-01-01	(1/23/01)	



•  Inquiry	
•  Collaboration	with	the	child’s	tribe	
•  Inclusion	of	TCA	in	every	court	report	beginning	
with	Jurisdictional/Dispositional	hearing	
• Home	studies	
•  TCAO	
• Adoptive	placement	paperwork	
•  Finalization	

CDSS	ACL	10-47	



• Required	components	of	a	TCAO		
• Relationship	between	the	child	and	biological	parents	
• Relationship	between	the	child	and	the	adoptive	parents	
• Relationship	between	the	child	and	the	child’s	tribe	
• Visitation	
• Inheritance	



• Who?		
• How?	
• Format?		
• Pitfalls	and	things	to	avoid!	
• Examples,	Tips	and	Suggested	Non-Mandatory	provisions	
• money,	letters	and	gifts,	siblings,	travel,	ceremonies,	activities	



 
Detention hearing 
 
J/D hearing 
 
366.21 (e) Review hearing 
 
366.21 (f) Review Hearing 
 
Initial 366.26 Permanency Plan Hearing 
(TPR) 
 
Continued 366.26 Hearing  (FF&C) 
 
Adoptive placement papers signed  
 
Adoption Petition Filed 
 
Adoption Finalization/Dependency 
Dismissed 

Referred to Tribe for TCAO 

TCAO filed with the Court 



•  In	Re	AM:	(Yolo	County)	“What	if	we	really	just	want	guardianship?”	“When	do	we	say	
we	want	a	TCA	and	when	do	we	prepare	the	TCAO?”.			Essential	to	prepare	TCAO	early	
and	be	mindful	of	the	timelines	for	TCA.	

•  In	Re	HR:	(Del	Norte	County)	“What	if	a	party	says	NO	to	TCA!”.		While	the	state	court	
has	discretion	to	deviate	from	Tribe’s	selection	of	TCA,	TCA	is	the	best	option	for	native	
children,	unless	proven	otherwise.		

•  In	Re	GC	(Butte	County):	What	if	we	say	nothing	about	TCA?	.		It	is	essential	to	include/
raise	TCA	as	a	permanency	option	at	every	step	of	a	case.	“the	failure	to	object	to	
deficiencies	in	the	selection	and	implementation	report	or	errors	at	the	366.26	hearing	
related	to	the	tribal	customary	adoption	procedures	forfeits	those	issues	on	appeal”.	
See	also	In	Re	I.P.	(San	Bernardino	Cty,	2014),		

•  These cases are from the 1st and 3rd districts, so every county north of Inyo, Stanislaus, Santa Cruz, 




•  Does	the	Department	need	to	have	a	QEW	for	a	TCA?:			NO	

•  Does	the	Tribe	have	to	get	every	parties’	approval	to	do	a	TCA?			NO	

•  Does	the	Tribe	have	to	get	parties’	approval	of	the	TCAO?			NO	

•  Can	a	TCA	happen	with	a	non-Indian	family?			YES	

•  What	happens,	what	are	our	remedies,	if	the	TCA	adoptive	family	doesn’t	
follow	the	TCAO?	

•  Are	TCA’s	doing	what	the	tribe’s	expected?	Are	there	unintended	down	sides?	

•  Can	a	tribal	court	issue	the	TCAO?		YES	

•  Can	the	tribe/should	the	tribe	tell	the	parties	we	want	a	TCA	even	if	we	do	not	
have	an	adoptive	family	in	mind?	YES	
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